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THE intebnahonal anti-bribery and 

FAIR COMPETITION ACT OF 1998 



THUBffllAT, SEPTEMBER 10, 1898 

House of Representatives, 
CoHMrnTX ON Commerce, 

SUBCOBIMrrTEB ON FINANCE AND HAZARDOUS MATERIALS, 

Washington. DC. 
The subcommittee met at 10:40 a.m. in room 2123, Raybum 
HoujM Office Building, Hon. Michael G. Oxley (chairman) presid- 

Alembers present: Representatives Oxley, GiUmor. Deal, White, 
Wilson, Bliley (ex ofBdo), Manton, Sawyer, DeGette, Markey, and 
Dingell (ex onicio). 

Staff present: Edward Hearst, nuyority counsel; Linda Dallas 
Rich, mm'ority counsel; Cliff Ricdo, legislative clerk; Bruce M. 
Gwinn, minority professional staff member; Consuela M. Washing- 
ton, minority coimsel; and Andrew W. Levin, minority counsel. 

Bir. Oxley. The committee will come to order. 

The committee is holding this hearing today on the International 
Anti-Bribeiy and Fair Competition Act of 1998, which I have intro- 
duced, along with Chairman Bliley, before the August recess. Con- 
gressmen Mark^, Greenwood, GiUmor and Duetscn have joined us 
as cosponsors. lliiB is an appropriate bill for the Commerce Com- 
mittee to handle, and I would like to thank the Chairman for his 
leadership in making the committee the key player on this issue. 

American business and American workers, the most productive 
in the world, are prime beneficiaries of free and open markets over- 
seas. But to take advantage of the benefits of free trade, the busi- 
ness victory has to go to the best competitor. Unfortimately that 
has often not been the case. All to often overseas contracts have 
been won by those offering payments under the table rather than 
the best deal on the table. 

H.R. 4353 is desired to help change all that. The United States 
and dedicated c^cials in our government, both Republicans and 
Democrats alike, have worked hard to make this happen. The re- 
sult of their efforts was the OECD Convention on Comoating BrU}- 
ery of Foreign Public OfticialB in International Business Trans- 
actions. 

The Convention, if ratified, implemented and enforced by the 
other OECD menu>er nations, will go a long way to leveling the 
playing field. America has the world's strongest anti-bribery laws 
and a powerful Justice Department to enforce them. The problem 
is that our competitors have much looser rules and enforcement 
mechanisms against bribery. 

(1) 
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I am pleased to note the support of the SEC for the securities 
law provisions of this legislation, which are necessary for fUll im- 
plementation of the Convention. The SEC has expertise Eind access 
to corporate records critical to effectively enforcing the Nation's 
anti-bribery laws. This committee, of course, works closely with the 
Conunission on a myriad of issues, and we thank them for their 
contributions on this matter. I welcome Paul Gerlach of the Com- 
mission staff, who will speak to these issues in greater detail. 

I am also pleased to welcome Andrew Pincus, General Counsel 
of the Department of Commerce, to the committee. Secretary Daley 
has taken the lead in the administration's foreign anti-corruption 
efforts, and has done an excellent job, by the way. Mr. Pincus ap- 
pears on behalf of the Secretary today. 

Transparency and openness are keys to free competition. The 
more fair the competitive environment, the better our companies 
will do. It is also better for the countries involved. Recent events 
in Asia show us that a lack of transpsirency can lead to market dis- 
tortions and inefficiencies with negative results for national econo- 
mies and individual citizens. 

This Convention will not end bribery worldwide, and I think we 
all understand that, but it is an important step forward in Ameri- 
ca's effort to lead the world to a more open, market-based system. 
And may I add parenthetically, we have come a long way since 
dealing with the Foreign Corrupt Practices Act back many years 
ago when I first joined this committee, and it's owed in no small 
part to the leadership of Secretary Daley, Chairman Levitt and 
others who have worked very diligently on this issue. 

Nevertheless, we should all keep in mind that it is one thing to 
have nations agree to adopt this Convention and another to have 
them implement and enforce it. To date, no nation has fully ratified 
this agreement, which was reached last December. It is the admin- 
istration's view that the United States should act first in order to 
help convince other nations to implement the Convention, find I 
agree wholeheartedly. 

However, to make sure other nations follow our lead. Chairman 
Bliley and I have added a provision which requires the administra- 
tion to monitor and report to this committee on the progress other 
nations are making in putting their own laws into place. 

We also have added a provision designed to reduce and eliminate 
the privileges and immunities of the intergovernmental satellite or- 
ganizations. The Anti-Bribery Convention is intended to promote 
openness and transparency with respect to international business 
practices. With their privileges and immunities, the intei^vem- 
mental satellite organizations can violate competition laws behind 
closed doors without fear of discovery or penalty. 

H.R. 4353 will make how they do business more transparent and 
will bring us closer to the point where no competitor is above the 
law. This will help create a more level playing field to the benefit 
of the American satellite industry, its workers and consumers of 
satellite services worldwide. Our bill also makes sure bribery of 
anti-competitively commerciaHzed international satellite organiza- 
tions won't be outside the scope of the FCPA. A pro-competitive pri- 
vatization of these organizations is the best policy for all. 
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Just as free trade benefits our innovative, vibrant Nation, so will 
world markets free of corruption. While it may be a very long time 
before overseas bribery is a thing of the past, we are indeed mak- 
ing progress. 

I would like to thank our witnesses for joining us today, and w« 
look forward to your testimony. 

This ends the statement of the Chair. I now turn to the ranking 
member, the gentleman from New York, Mr. Manton. 

Mr. Manton. Thank you, Mr. Chairmzui, for holding this hearing 
today on legislation you and Chairmsui Bliley, along with others, 
have introduced to combat international bribery and corruption. 

Clearly, the United States is the leader amongst industrialized 
nations in this area. We are the only Nation that has banned the 
bribing of foreign officials, thanks to the Foreign Corrupt Practices 
Act of 1977. It is surprising to me that while our country actively 
discourages such behavior, other countries such as Germany ap- 
pear to actually encourage it through their tax codes. 

Mr. Chairman, while the clandestine nature of corruption makes 
it impossible to estimate its full magnitude and impact, its det- 
rimental effect on economies and societies is evident. Corruption 
distorts the £tllocation of resources, undermines fair competition in 
the marketplace, hurts economic development, erodes confidence in 
political systems and fosters organized crime. I agree with my col- 
leagues that the entire international community should Eictively 
combat corrupt practices in intemationftl transactions. 

The legislation before us today, the International Anti-Bribery 
and Fair Competition Act, contains changes to our laws necessary 
to implement the Convention on Combating Bribery of Foreign 
Public Officials in International Business Transactions. While set- 
ting forth a stfindard for effective national laws to criminalize brib- 
ery of foreign public officials in international business transactions, 
this Convention also establishes a basis for effective international 
judicial cooperation. By fighting bribery overseas, American compa- 
nies, which are the most competitive and productive in the world, 
will benefit fiT)m fair and open competition. 

Mr. Chairman, I believe today's hearing will be useful to help us 
gather information needed to proceed in crafting such implement- 
ing legislation. 

Again, I thank you for holding this hearing and I look forward 
to the testimony of the distingmshed witnesses, Mr. Gerlach and 
Mr. Pincus. Thank you. 

Mr. OXLEY. I thank the gentleman. 

The Chair now recognizes the gentleman from Virginia, the 
Chairman of the Commerce Committee, Mr. Bliley. 

Chairm£in BULEY. Thank you, Mr. Chairman. I would like to 
thank, you for holding this hearing today. You have been a leader 
on international issues in general and a strong advocate for free 
trade in particular. The legislation which you and I have cospon- 
sored, and which the committee is considering today, is designed to 
open markets overseas by implementing an international conven- 
tion which I think we both hope will go a long way toward promot- 
ing transparency and fair competition. 

Our legislation, the International Anti-Bribery and Fair Competi- 
tion Act of 1998, contains the changes to our laws necessary to im- 
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^ement the OECD Convention on Combating Bribery of Foreign 
Public Officials. 

I believe that this Convention will help fight bribeiy and level 
the playing field for American compEtnies. I congratulate our gov- 
ernment officials, and Secretary Daley in particular, for their role 
in negotiating this important agreement. It has been achieved as 
a result of the hard work of officials in both Republican and Demo- 
cratic administrations, and was worth the wait. 

Our Nation already has one of the strongest emti-bribery laws in 
the world. American business claims that this puts them at a dis- 
advantage since other nations do not have strong laws against brib- 
ery. Some even make it tax deductible. 

The critical issue with respect to the Convention is convincing 
other nations to put their no-longer tax deductible money where 
their mouth is. 

It is my understanding that the administration believes that we 
need to lead the way in order to get others to follow. To date, only 
Bulgaria has ratified the Convention Euid even the Bulgarians have 
not completed the process by depositing their documents with the 
OECD. 

It is my hope in introducing this legislation that we will be tak- 
ing an important step forward in creating a fairer and more open 
international business environment. American business and work- 
ers, the most competitive and productive in the world, will be the 
biggest beneficiaries of fair and open competition. 

Still, we need to look carefully to make sure other nations live 
up to their obligations. That is why we have added a reporting re- 
quirement to the legislation. Our bill will require the administra- 
tion to report annually, beginning on July 1 of next year, on other 
nations' implementation and enforcement efforts. 

Thus the bill before us today eliminates barriers to competition 
resulting from both foreign corruption as well as from unfair and 
inappropriate privileges and immunities. 

American compEmies have been at a disadvantage for far too long 
due to lax bribery laws in other nations. We need to work to bring 
other nations up to an equal standard with our own. 

Merit, not bribery, should determine who wins business and the 
resulting jobs. Overseas contracts should go to the best competi- 
tors, not the biggest bribers. 

I would like to thank our witnesses for appearing here today and 
appreciate the time and effort they and their colleagues have de- 
voted to this vital issue. 

Thank you, Mr. Chairman. 

Mr. OxLEY. I thank the gentleman. 

Does the gentlelady from Colorado have an opening statement? 

Ms. DeGette. No, Mr. Chairman. 

Mr. OxLEY. We now turn to our newest member of the piuiel, the 
gentlelady from New Mexico, Mrs. Wilson. I think it's your first 
hearing on the subcommittee, and let me say, first of all, that we 
welcome you. For the record, her inlaws live in my Congressional 
District. So I have a particular interest in the success of Ms. Wil- 
son as a member of the subcommittee. Welcome. 

Chairman Bulby. And I hope they are well represented. 



Mr. OXLEY. You don't have to comment on that, Mrs. Wilson. The 
gentlelady from New Mexico. 

Mrs. Wilson. Mr. Chairman, thank you very much. The subject 
that we're having a hearing on today is very important to me hav- 
ing previously been in small business helping American companies 
to succeed abroad, and I'm very pleased that we're addressing this 
problemthat I think will benefit American business. 

I would also say that my husband's grandmother, who is ailing 
and 95, is also in your district and she is lobbying all the members 
of her nursing home to write me in for the election. So if you have 
some inexplicable votes out there, that's what's going on in the 
nursing home. Thank you. 

Mr. OxLEY. I thank you. 

Does the gentleman from Georgia have an opening statement? 

Mr. Deal. No, Mr. Chairman. 

[Additional statement submitted for the record follows:] 



Thank you, Mr, Chamnan. Let me begin by commending you for caUing this 
rooming'B bearing. I am pleased to be a cosponsor of H.R. 4363, which implementa 
the OrganizatioD for Economic Cooperation and Development ('X}ECiy) C<»tvention 
on Combating Bribery of Foreign Public OfBciala in International Busineaa Trans- 

In 1977, Congress enacted the Foreign Corrupt Practices Act ("FPCA") as a re- 
sponse to wide^ reported scandals and investigations by the Securities and Ex- 
chanee Commission which uncovered large numbers of payments to foreign offidals 
and ulegal domestic political contributionB by American corporations. Hundreds at 
U.S. corporations were found to have made illicit payments to fordgn govemmoit 
officials, including more than 26 percent of the Nation's top Fortune 500 companies. 
Such practices were fundamentally inconsistent with the principles of free aiid fair 
markets, harmful to the foreign policy interests of the United States, and, ulti- 
mately, damaging to the interests of the shareholders of these U.S. companies. 

In respcnise, the FCPA established an explicit bar against bribing foreign govern- 
ment ofndali. At the same time, because many c^ these paymenta were hidden in 



quire issuers of securities to keep accurate boc^ and rectoxla and to devise and 
maintain a ^/attm tS internal accounting controb. When Congress enacted this leg- 
ialation, it was hoped that by taking the lead to curb bribery by our CMponitions, 
America would put pressure on the other developed industridized nations to adcqtt 
similar laws. In 19^, fruatrated by the failure <a other countries to follow our lead, 
the Conpess enacted legislation — as part of the Omnibus Trade Bill — which 
charged toe President to n^otiate an agreement with the other develiwed industri- 
alisea nations that would require them to enact legislation similar to me FCPA At 
the same time, the Subcommittee enacted certain amendmenta to the law to provide 
U.S. corporations with additional guidance as to how they should conduct their af- 
fairs abroad in conformance with the FCPA 

Today, this Subcommittee will be reviewing the l^islation which is the fruit of 
our eariier legislative efftn-t to put pressure on foreign nations to adopt strong laws 
a|[ainst bribing for«gn government officials. After many years of difficult negotia- 
tions, the U.S. has mially succeeded in securing the agreement of 33 countries, in- 
cluding almost all of the OECD states and several other nations, to a Convention 
which is closely modeled aflier the FCPA In order to implement the terms of the 
Convention, H.R. 4353 makes a number of changes in U.S. law. These changes actu- 
ally strengthen the statute by extending its coverage to cover foreign persons and 
corporations, bribes paid to offals of international organizations, and clarifying 
that the laVs prohibittons should be construed to cover any paymenta made to se- 
cure "any improper advanta^." 

I strongly support this l^islation and hope, Mr. Chairman, that we will promptly 
proceed to man up this bill and send it to the House floor as soon as possible, so 
that it mi^t clear the President's desk by the end of this Congressional session. 
I look for^rd to hearing the testtmoiq' of the Commerce Department and the SEC 
on thia bill this momiI^[, and I yield back the balance of my tune. 
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Mr. OXLEY. We now turn to our panel. Our first witness is Mr. 
Andrew Pincus, General Counsel, Office of General Counsel with 
the U.S. Department of Commerce. 

Mr. Pincus, welcome. 

STATEMENT OF ANDREW PINCUS, GENERAL COUNSEL, 
OFFICE OF GENERAL COUNSEL, DEPARTMENT OF COMMERCE 

Mr. Pincus. Thank you very much, Mr. Chairman. 

Thank you very much for the opportunity to testify before you 
today on this very important legislation. Let me first convey Sec- 
retary Daley's apologies that the was unable to appear today. As 
you know, Mr. Chairman, he feels very, very strongly about this 
issue and I will try to do justice to his views in representing him 
here today. 

I want to thank you and Chairman BUley for your leadership in 
introducing the bill and in moving this process forward because, as 
you said and we agree, as it has all along with this issue, the 
United States has to take the lead in bringing the world really up 
to our standard in combating bribery. 

Implementation of this treaty around the world is absolutely 
vital to the promotion of our democratic ideals. Corruption is com- 
pletely inconsistent with free and fair government, and implemen- 
tation of this treaty is also vital to the ability of American compa- 
nies to compete in the global economy. The unfortunate reaUty is 
that Ifist year we estimate $30 billion in international contracts 
were alleged to involve briben^ by foreign firms. 

Twenty-one years ago ttw United States was the first country to 
make it a crime for our citizens and companies to bribe officials (^ 
another Ismd. Ten years ago Congress «dled upon the executive 
branch to negotiate with our trading partners to see if they, too, 
would join with us in making that activity a crime. 

Stamping out bribery of foreign public officials is a high priority 
of the administration, and getting the OECD to figree to this treaty 
was one o£ Secretary Daleys top priorities when he first took office 
about 18 months ago. He personally worked with bis counterparts 
in Europe and other countries to convince them that this was 
something that the OECD had to do, and worked to bring about the 
agreement that resulted in the signing of this b'eaty by us and 32 
other nations last December. 

But the government is not alone in this fight. The business com- 
munity, which for so long has labored under a competitive dis- 
advantage, strongly supports these efforts and, as your comments 
have demonstrated, there is bipartisan support here in Congreaa 
for this effort. We thank you v^ much for that. This united nont 
has made it much easier for us to push this position around the 
world. 

I can report today that a number of our trading partners, such 
as Germany, have been moving forward in the implementation 
process to both rati^ the Convention and to implement the agree- 
ment in their domestic laws. We, too, are making prepress. As you 
know, on Jvly 31 the Senate unanimously approved the Convention 
and the implementing legislation. 

Mr. Chauman, it's our strong hope that the House wUl act quick- 
ly. Even though we know the tune m the legislative session is short 



and there ia otiier pressing business, we hope that a bill can be en- 
acted this year. The plain fact is, as you said, Mr. Chairman, the 
United States has to take the lead. Other countries are really sit- 
ting back and waiting to see what we will do. 

Tiiere wasn't great eagerness around the world to move this for- 
ward. It's really as a result of the pressure that we've brought to 
bear, and that the business community both here and in otbar 
countries has brought to bear, that other governments were con- 
vinced that they had to move ahead. But they are not eager to 
move quickly, we don't believe, in the ratification process. We be- 
lieve they're waiting for us to take the lead, and once we move for- 
ward and complete that process other countries will fall into line. 
The sooner we act the sooner they will act. 

Let me explain briefly some of the key provisions of the imple- 
menting legislation. As you know, the Convention was modeled 
after our Foreign Corrupt Practices Act, so there Eiren't many 
changes that are needed to bring the FCPA into line with what the 
Convention requires. Let me just list them quickly: 

First, our current law criminalizes payments made to influence 
Einy decision of foreign ofScials or induce them to obtain business. 
Under the OECD Convention we have to make it explicit that pay- 
ments made to secure "any improper advantage" are also prohib- 
ited. 

Second, the Convention calls on parties to inxthibit the bribery of 
foreign public officials by "any person." So we have to expand our 
law to cover all foreign persons who commit acts in furtherance of 
a foreign bribe while thej^re in the United States, because cur- 
rently our law only applies to domestic persons. 

Third, the Convention includes ofEiciaJs of miblic international or- 
ganizations within the deflnition ofpublic omdals. We have to ex- 
pand our definition to cover those officifils as well. 

Fourth, the Convention calls on signatories to assert nationality 
jurisdiction over offenses committed abroad by their citizens. So we 
need legislative changes that will give that jurisdiction under our 
law over the acts of American business that take place outside the 
United States. 

Fifth and finally, the legislation would subject all employees or 
agents of U.S. business, regardless of nationality, to both civil and 
criminal penalties. Currentiy under our law, non-U.S. nationals are 
subject to only dvil penalties. 

One of the greatest impacts of the FCPA has been the business 
community's response. Most companies have instituted internal 
controls and auoiting practices to make sure that their officials 
know that this ^nd m conduct is illegal. And one of the very salu- 
tary effects of this treaty, as this process is adopted in laws around 
the world, we believe, will be that other companies will adopt the 
practices that U.S. companies have followed for years. 

The Convention also provides a monitoring system through an 
OECD Working Group on Bribery. There will be regular peer re- 
views both witJ^ respect to the implementation process, to oe sure 
the countries enact legislation that complies with the Convention's 
terms, and then to follow up on effective enforcement. So we think 
that is a key way that were going to able to determine whether 
other countries actually do what they've promised to do. 
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Let me make one final point. This treaty is important, but it's 
only one part of our comprehensive strategy to fight corruption. In 
our own hemisphere we recently concluded toe InterAmerican 
Agreement Against Corruption. We are working with the IMF and 
other multilateral development banks to encourage countries to 
promote good government and the rule of law. We eiIbo work with 
countries, emerging democracies especially, to promote transparent 
procurement practices and train them in iu)w to have ethical mon- 
itoring agencies within their own government. 

We also plan to i^ush this issue with our Asian partners. Sec- 
retary Daley is working to get this issue on the agenda of the Asian 
Padiic Economic Cooperation Forum when it meets later this year 
in Malaysia. 

Finally, within the OECD there are additional aspects of the 
bribery issue that will be discussed. For example, how do we ad- 
dress the bribery of foreign pohtical parties, party oflicials and can- 
didates for office? Our law covers bribes paid to all of these, but 
the Convention covers only some. At our urging OECD members 
have agreed to discuss this issue at the May 1999 Ministerial 
Meeting. 

We must have transparency in business dealings if the global 
economy is to grow and prosper. If we do not, we will not have 
learned one of the important lessons coming out of the Asian eco- 
nomic crisis. Every commentator on that crisis has pointed out that 
one of the problems that led to the collapse of those economies was 
the lack of transparency within them. No economy can survive 
under a cover of darkness. 

Thank you very much, and Fll be pleased to answer any of the 
subcommittee's questions. 

[The prepared statement of Andrew J. Pincus follows:] 



Mr. Chairman and Membwa of the Committee: Twen^ one years asp, the United 
States Congress passed the Foreign Conupt Practices Act, becoming ue fint coun- 
taj to make it a crime for its dtisens and cranpanies to bribe ttie officials of f™rt*HT 
ctntntnr. This was a courageous and forai(^ted action ftv our countrr to take, uid 
one that reaffirmed our leadership in the r^ulation of international misinesa prac- 

T^ years ago, the Congress amended the Forugn Corxupt Practices Act (FCPA), 
and, more importantly, uiUed upon the Eiecutive Branch to n^ntiate— with our 
baaing partners at the Organization for Economic Co<^)eration and Development — 
an international agreement that would require our trading partners to eiuct laws 
similar to our FCPA. 

I can attest to the high jniority that this Adroimstration has placed on getting 
the worid's largest indusbialized economies to adopt, strict anti-bribery laws. Our 
goal has been to bring othn cmmtriea up to our lu^ standard, and to ensure that 
our firms would no longer labor under a competitive disadvantage in intematioiutl 

At the Commerce Deparbnmt, we have focused on t^ issue of bribery in inter- 
national business transactiuis for y^rs. It has also been a m^jor focus of our Na- 
tional E^qwrt Strategy. This Ctmvention represents a mm'or component of our strat- 
egv to eliminate bribery from international trade. 

Now. with the strong support at tiie business cranmunity and members ol Con- 
gress, both Republicans and Demoerate, we have achieved our goal On Decembv 
17 of last year, the United States signed the OECD Convration cm Combating Brib- 
eryof Foreign Public Officials in Intoiuitional Business Tronsactiixu. 

Thirty-thriM nations have nowaneed to enact criminal laws that will follow close- 
ly the prohibitions (bund in our FCPA. Now, the world's largest economies must out- 
law the bribery of fiveign puUic oflkjals in intematltHial busineaa tranaacliaDs. iTrif 
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is a DMJor achievoment that will provide for a more level playing field for U.S. busi- 

Hr. Cbairnum, the prevalence of bribery in intematioaal transactions has been 
costly tor the United States, for the countries whose ofGcialB demand or accept 
bribes, and also for the covintries whose companies pay bribes. Bribery hurts U.S. 
exporiers and suppliers in every state and district in our country. In econmnies in 
transition, it hinders economic growth and the development of democracy. 

The governments that have signed the CMivention have agreed to seek to ratify 
it and to enact implementing legislation, by the end of this year. But, and 1 cannot 
stress this pmnt enough, action on the part ot the United States is important Our 
leadership has led to the n^otiatiaD and «ign™g of the Convention — now our lead- 
ership wul bring the Convention into effect by spurring our m^jor competitora to 
ratify and implraient it Our wwk is cut out for us: we must ensure timely and com- 
plete U.S. implementatioD of the Convention, so that our businesses may reap the 



benefits of this Convention as soon as possible. Ovoall, 1 think that woiUiu to- 
gether we have made tremendous prwress, and 1 look fbtward to bringing this Con- 
vention into effect at the eariiest possible date. 



e briefly go over what this Convention does. 

First, the C<»tvention obligates the parties to eriminalite the bribery of foreign 
public officials. Tliis obligation includes bribery of officials in all branches of govern- 
ment, whether appointed or elected, and includes offidals of public agendes, public 
enterprises, and public international organizations. 

The parties must apply "effective, propcvtionate, and dissuasive criminal pm- 

'■■ ' - - ■ . ,. ~ .^ ,j^^ bottom line for those who bribe 

e cases, imprisonment. If a par^s legal 
system aoes noi inciuae uie concept oi corporate criminal liability, the party must 
provide for equivalent non-criminal sanctions, including monetary penalties. 

The Convention reouires that parties be able to seize or confiscate both the bribe 
and the proceeds of uie bribe— uie net profits that reault from the tranaaction— or 
te impose equivalent fines, so as to provide a powerful disincentive to bribery. 
Under our law, Uie ability to impose substential fines has bad a significant impact 
on corporate compliance. 

The Convention has strong provisions on mutual legal assistance and extradition. 
The mutual le^al assistance provisions will greatly enhance cooperation with foreign 
governments m cases of alleged bribery, improving both the enforcement of our 
FCPA and enforcement by foreign governments of their new antibribery statutes. 

Mr. Chairman, while this Convention will go a long way towards leveling the 
playing field for our businesses, there are some aspects of the briberv problem that 
we are still discussing with our trading partners. These are the brioOTy of foreign 
p^tteal parties, par^ officials, and c«mdidates for political office. Our law covers 
bribes paid to all of these, but the Convention covers only business-related bribes 
made through political parties, parij' officials, and candidates to persons otherwise 
covered. It also covers bribes that fordgn public officials direct to parties, party offi- 
cials, and candidate. At our urging OECD members have agreed to discuss these 
issues on a priori^ basis in the OECD's antibribery working group. We will take 
up these issues again at the May 1999 OBCD annual ministerial meeting. 1 am con- 
fident that the parties to the Convention will find effective solutions to these re- 
maining issues. 

la 

ingt - - . - - . 

tion of advice and consent to ratification of the Convention, On uie same day. the 
Senate voted approval of implementing l^islation that would make the necessary 
changes to the FCPA to make it fully consistent with the Convention. Mr. Chair- 
man, it is my strong hope that the House will also act quickly on the implementing 
legislation so Uiat the United States can deposit ite instrument of ratification with 
the OECD. 
What to expect from other Parties to the Convention 

The greatest impact of our Foreign Corrupt Practices Act over the years baa been 
the business community's own response to the law: they have adopted meaningful 
internal corporate controls, effective internal and external auditing, and the adop- 
tion of codes of conduct We would expect to see a similar response, when this Con- 
vention is implemented, by the business communities of the other Parties to the 
Convention. 

The Convention also provides us, for the first time, with a mechanism to monitor, 
through regular peer review withm the OECD, both the quality of the n 

enacted by other nations, and the effectiveness of their enforcement of tb i -t- 
tion. Regular comprehensive monitorii^ will provide us with the abiU^ 
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mine vrtiether other aatioiaa actually do what th^ have agreed to do. I expect that 
■oon after the Conventioa enters into force, we will begin to see a sharp curtailment 
in the practice of bribei; of foreign public ofBdals in m^jor international business 
transactions. For tlie first time, our competitors will have to weigh the risks of hrib- 
ery against the supposed benefits. 
Related initiatives 

This Convention is not our only anti-corruption efTort It is the centerpiece of a 
comprehensive U.S. government stratesy to combat bribery and corruptioa abroad. 
In our own hemisphere, we suecessfUf^ concluded the Inter-American Agreement 
Againat ComipttMi, which has recently been submitted to the Senate for ita advice 
and consent Three Latin American countries were among the five ncm-OElCD mem- 
bers that have signed the OECD anti-bribeir Conventicm. We are also working with 
the International Monetary Fund and multifateral development banks, to encourage 
those institutions to help countries promote good governments and the rule of law. 

In the OECD as well, we are pressing our partners that still allow tax deductibil- 
ity of bribes to eliminate this unacceptable treatment. Process is already being 
made in countries such as Denmark, Norway, and Portugal. This progress on elimi- 
nating tax deductibility will be accelerated when the Convention comes into force. 

In addition, in May the President unveiled the first ever international crime con- 
trol strategy. In that strategy it was announced that Vice President Gore will host 
an international conference on reducing corruption among public ofBcials, including 
security and justice officials. 

We and all signatories to the Convention agreed to seek approval and enactment 
of implementing legislation by the end of 1998. We believe that it is essential that 
the United States meet this schedule. Mr. Chairman, the business community in the 
United States has expressed to me its strong support for our efforts to bnng this 
Convention into effect as soon as possible. If we do not, other countries will use our 
delay as an excuse to avoid or delay their own implementation. The sooner we act 
in ratiiyiiu the Convention, and enacting our implementine legislation, the sooner 
others wilTact. And that will therefore level the playing field on which our compa- 
nies muat compete to obtain business overseas. 
Implementing legislation 

Mr. Chairman, I would like to explain briefly the provisions of the implementing 
l^slation that ia before your Committee, the "International Anti-Bribery and Fair 
Competition Act of 1998," otherwise known as H.R. 4353. 

Since the Convention is very similar to our FCPA, the bill incorporates amend- 
menta necessary to bring our law into full compliance with ita obligations and to 
implement the Convention, The proposed amendments are tailored so that our law 
will have a scope similar to what we expect our m^'or trading partners to achieve 
OS they enact their laws. I would like to emphasize Uiat we have been working very 
closely with the business community on these issues and therefore have been carefiil 
not to put U.S. firms at a competitive disadvantage. 

The Dill would amend the FCPA to conform to the requirements of and to imple- 
ment the OECD Convention. First, the FCPA currently criminalizes paymenta made 
to influence any decision of a foreign official or to induce him to do or omit to do 
any act in order to obtain or retain ousiness. The bill would make en)licit that pay- 
ments made to secure "any improper advantage," the language usea in the OECD 
Convention, are prohibited by the FCPA. 

Second, the OECD Convention calls on parties to cover "any person." The current 
PCPA covers only issuers with securities roistered under the 1934 Securities Ex- 
change Act and "domestic concerns." The bul would, therefore, expand coverage to 
include all foreign peraona who commit an act in fiulherance of a foreign bribe while 
in the United States. 

Third, the OECD Convention includes officials of public international organiza- 
tions within the definition of "public official." Accordingly, the bill similarly expands 
the FCPA definition of public officials to include officials ot such organizations. 

Fourth, the OECD Convention calls on parties to assert nationahty jurisdictian 
over ofiensea committed abroad when consistent with national legal and conatitu- 
tiooal prindplea. Accordingly, the bill would provide for jurisdiction over the acts 
of U.S. businesses and nationals in furtherance of unlawful payments that take 
place whollv outside the United States. 

Fifth and finally, the bill would amend the penalties applicable to employees and 
agents of U.S. businesses to eliminate the current disparity between U.S. nationala 
tmd non-U.S. nationals employed by or acting as agents M U.S. cnnpanies. In the 
current statute, such non-U.S. nationala are sut^ect only to dvil penalties. Tbt bill 
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would eliminate this restriction and sidtject all emplt^eee or agents of U.S. busi- 
nesees to both dvil and criminal penalties. 

With respect to potential impacts on the criminal justice system, the bill imposes 
new criminal penalties on two classes of persons: (a) fbreipi nBtionals employed by 
or acting as agents of U.S. companies, and (b) foreign nationals and foreign compa- 
nies that engage in unlawful acts in the United States. In addition, Uie fiability of 
U.S. persons is expanded to the extent that unlawful acts taken wholly outside the 
UnitM States will now result in the same penalties as those taken within the 
United States under the existing statute. 

H.R. 4353 also includes several provisions relating to the status of certain inter- 
national telecommunications organizations under the FCPA and to the privileges 
and immunities afforded to such organizatioDa. We would be concerned about provi- 
sions that would cause controversy that could delay passage of this critical legisla- 
tion implementing the Anti-Bribery Convention. However, we have had several con- 
versationa with the Committee staff regarding these provisions and, with certain 
technical changes that we have discussed, we would accept these telecommuni- 
cations provisions. 
Conclusion 

In conclusion, the successful culmination and conclusion of this OECD Anti-Brib- 
ery Convention has been a genuine bipartisan effort, spurred by the Congress over 
the past 10 years, and one that several administrations nave given priority to. 1 wel- 
come the Committee's interest in this important issue, and I urge you to take action 
to approve implementing legislation for the OECD Convention, and to ensure that 
the benefits of the Convention are realized rapidly, so that our own companies can 
at last conduct their business on a more level playing field. Thank you again, and 
1 am pleased to answer any and all questions. 

Mr. OxLEY. Thank you, Mr. Pincus. 

The Chair would note we've got about 10 minutes or so before 
the vote on the floor. Let me inquire, Mr. Gerlach, how long do you 
estimate your testimony would be? 

Mr. Gerlach. About the same length as Mr. Pincus's. 

Mr, OXLEY. All right. Why don't we proceed with you and then 
we'll t£ike a break and come back for questions if that's okay. 

Let me introduce you to Paul V. Gerlach, Associate Director, Di- 
vision of Enforcement, U.S. Securities and Exchange Commission. 

Mr. Gerlach, welcome. 

STATEMENT OF PAUL V. GERLACH, ASSOCLVTE DIRECTOR, DI- 
VISION OF ENFORCEMENT. SECURITIES AND EXCHANGE 
COMMISSION 

Mr. Gerlach. Thank you. Chairman Oxley, Congressman Man- 
ton and other members of the committee. 

I appreciate the opportunity to testify on behalf of the U.S. Secu- 
rities and Exchange Commission concerning this legislation to im- 
plement the OECD Convention on Combating Bribery of Foreign 
Public Officials in International Business Transactions. The Com- 
mission would like to congratulate the committee on holding hear- 
ings etnd considering legislation on this important issue. 

The Commission strongly supports the securities law provisions 
of H.R. 4353 which it believes are necessary to implement the 
OECD Convention. Through the OECD Convention 33 nations have 
now committed to eradicate bribery of foreign officials by compa- 
nies transacting business in the international marketplace. THiAb 
Convention, which is liirgely consistent with existing U.S. law, the 
Foreign Commt Practices Act, is designed to level the playing field 
upon which u!s. companies compete in the international business 
arena and to create transparent business practices around the 
world. To continue momentum for the OECD Convention it's impor- 
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tant that the U.S. enact implementing le^slation on schedule to 
ensure FCPA consistency witn the Convention. 

The U.S. has been a world leader in combating corruption in the 
global marketplace for over 20 years. The SEC nas been and will 
continue to be at the forefront of that effort. Among the tools that 
the SEC rehes upon is the FCPA. Enacted in 1977, the FCPA 
makes illegal the payment of bribes to foreign ofCicials for the pur- 
pose of obtftining or retaining business. The FCPA also created 
books and records and internal control provisions of the Federeil se- 
curities laws that are widely used by the Commission to combat 
fraud by public comoanies both at home and abroad. 

The problem of nribery by U.S. corporations doing business 
abroad first surfaced during the 1970's when the press reported al- 
legations of questionable payments by U.S. companies to foreign 
government ofEcials. Enforcement action by the SEC and the De- 
partment of Justice in the mid-'70's confirmed that illicit payments 
were a significant problem. 

As a result of the potential magnitude of that problem, the SEC 
began a voluntary disclosure program under which ^e Commission 
offered not to bring enforcement actions ag£tinst companies that 
disclosed past payments eind agreed to implement internal proce- 
dures to prevent bribery in the future. Under that program over 
400 U.S. companies, including 117 of the top Fortune 500 compa- 
nies, admitted making questionable or illegal payments in excess 
of $300 million to foreign government officials. The Commission 
submitted a report to Congress together with a legislative proposal. 

In response to those events, Congress enacted the FCPA in 1977 
amending the Securities Exchange Act of 1934. This made the U.S. 
the first government to outlaw the bribery of foreign officials. The 
FCPA attempts to stop corporate bribery through three basic 
means: 

First, by making it illegal to bribe foreign officials to obtain or 
retain business. 

Second, by requiring companies subject to SEC reporting require- 
ments to keep detailed books and records that accurately reflect 
corporate payments and transactions. 

Third, by requiring companies subject to SEC reporting require- 
ments to institute and maintain an internal accounting system to 
assure management's control over the company's assets. "Hie Com- 
mission has been vigorous in its enforcement of the FCPA bringing 
a number of cases involving the anti-bribery provisions and hun- 
dreds of cases enforcing the books and records and internal control 
provisions of the FCPA. 

Critics of the FCPA have long eurgued that it placed American 
business at a competitive disadvantage in the foreign marketplace 
because other countries did not have similar prohibitions against 
bribery. It was argued that this disadvantage meant lost opportuni- 
ties for Americim companies in the global mzu'ketplace, possibly af- 
fecting overseas procurements valued in the billions of dollfms each 
year. Indeed, as Chairman Bliley mentioned, some of our trading 
partners explicitly encourage such bribes by permitting businesses 
to clmm them as tax deductible business expenses. 

In 1988, in conjunction with amendments to the FCPA, Comtcsb 
sought to address this competitiveness issue. It charged the Ftesi- 
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dent to negotiate an agreement with other OECD members requir- 
ing them to enact legislation similar to the FCPA to combat the 
problems created by bribery and required the President to report 
to Congress within 1 year of passage on the progress of these nego- 
tiations. Since 1988 the United States has been urging other coun- 
tries to criminahze bribery of foreign officials by their nationals. 
The legislation at issue today is the culmination of these efforts. 

Since Congress' 1988 directive to the President to engage in ef- 
forts to combat bribery, efforts to combat corruption have gained 
increasing support in the international community. These efforts 
culminated in the OECD Convention, a treaty negotiated by the 
OECD and signed by the U.S. and 32 other nations on December 
17, 1997 in Paris. Trie Commission has been an active participant 
in this project and is pleased with the OECD Convention. 

The Convention calls on all parties to make it a criminal offense 
for any person intentionally to offer, promise or give any undue pe- 
cuniary or other advantage, whether directly or through inter- 
mediaries, to a foreign public official for that official or for a third 
party, in order that tne official act or refrain from acting in relation 
to the performance of official duties, in order to obtain or retain 
business or other improper advantage in the conduct of inter- 
national business. 

It calls on all parties to Eissert territorial jurisdiction broadly 
and, where consistent with national legal and constitutional prin- 
ciples, te assert nationality jurisdiction. All 33 nations nave 
pledged to seek approval of the Convention and enactment of im- 
plementing legislation by the end of 1998. In addition, if ratified, 
the OECD Convention would facilitate cooperation among partici- 
pating countries in investigating instances of alleged bribery. 

Although the OECD Convention is lately consistent with exist- 
ing U.S. law, the FCPA, as well as Section 30A of the Exchange 
Act, would need to be amended slightly to implement the Conven- 
tion. The bill before you is desinied to make the necessary imple- 
menting changes to existing U.S. law. The conforming changes to 
the Exdiange Act proposed by H.R. 4353, which are largely minor 
in nature, are as follows: 

First, the OECD Convention 

Mr. OXLEY. Mr. Gerlach, we have a vote on the floor in about 5 
minutes, and Mr. Manton takes longer than most to get over there 
to vote. 

Mr. Manton. Age discrimination. 

Mr. OXLEY. So let me interrupt you now, and well complete your 
testimony when the subcommittee returns. 

The st&committee is in recess for 10 minutes. 

[Brief recess.] 

Mr. OxLEY. The subcommittee will reconvene and, Mr. Gerlach, 
you may resume. 

Mr. Gerlach. Thank you, Chairman Oxley. 

I was just starting to talk about the conforming changes to the 
Exchange Act proposed by H.R. 4353 which are largely minor in 
nature. 

First, the OECD Convention bans payments made to secure ty 
improper advantage. The FCPA currently prohibits payment" i 
in order to obtain or retain business. Thus, H.R. 4353 claii 
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scope of FCPA liability to explicitly include the OECD Convention 
language of securing any improper advantage" from a foreign oHI- 
cial. 

Second, the OECD Convention includes officials of international 
agencies within the definition of foreign official. Thus, H.R. 4353 
expands the definition of covered public official to include ofHcials 
of public international organizations. 

Third, the OECD Convention provides for nationality jurisdic- 
tion. H.R. 4353 conforms to the Convention by providing fui addi- 
tional basis for jurisdiction over foreign bribery by U.S. issuers and 
U.S. persons that are officers, directors, employees, agents or stock- 
holders of such issuers. Accordingly, the bill wilt amend the FCPA 
to provide for jurisdiction over the acts of U.S. businesses and na- 
tionals in furtherance of unlawful payments that take place outside 
the United States irrespective of whether in doing so they make 
any use of the mails or means or instrumentaUties of U.S. inter- 
state commerce. 

Fourth, the OECD Convention necessitates conforming penalties 
for non-U.S. citizen employees and agents of issuers and domestic 
concerns to penalties for U.S. citizen employees and agents. 

In conclusion, the Commission has aggressively enforced the 
FCPA and strongly supports the OECD Convention and the imple- 
menting legislation as a means to provide a more level playing field 
for U.S. companies abroad. 

I would be pleased to answer any questions the committee might 
have. 

[The prepared statement of Paul V. Gerlach follows:] 



Chaiiman Oxley, Con^reBsman Manton and other Members of the Committee: I 
appreciate the opportumty to testify on behalf of the U.S. Securities and Exchange 
Commiaaion ("SEC" or "Commission'^ concerning H.R. 4353, legislation to impte- 
ment the Oiganization for Economic Cooperation and Development ("OCCD") Con- 
vention OD Combating Bribery of Foreign Public Officials in international Business 



The Commission would like to congratulate the Committee on holding hearings 
and cwnsidering legislation on this important issue. The United States, as a signa- 
tory to the OECD Convention, has ara^ed to seek approval and enactment of imple- 
menting legislation by the end of 1998. 

The Commission strongly supports the securities laws provisions of H.R. 4363, 



which it believes are necessary to implement the OECD Convention. Thnut^ 
OECD Convention, 33 nations have now committed to eradicate bribery of foreign 
officials in order for companies to transact business in the international mai^et- 
place. This Convention, wnich is largely consistent with existing U.S. law, the For- 
eien Corrupt Practices Act ("FCPA^, is designed to level the playing field upon 
which U.S. companies compete in the international business arena and to create 
transparent business practices around the world. To continue momentum for the 
OECD Convention, it la important that the United States enact implementing legis- 
lation on schedule to ensure FCPA consistenty with the Convention. 

BACKOROUND OF IHE FOREIGN CORRUPT PRACTICBS ACT 



s the FCPA.1 Enacted 2< 



>Pub. L. No. 85-213, 91 Stat 1494 (1977), a* amandad by the Omnibut Trade and Cooueli- 
tiveneM Act of 1988, P(±. L. No. UNMIS. tit V. HSOOl-OS, 102 Stat. 1416 (1988) (oodilM as 
' Ml IS U.S.C. HlBa. 78dd-l, 78dd-2, 780). 
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to foreign ofEdalB for the puipose of obtaining or retaining business. The PCPA also 
created books and records and internal controls provisions of the federal securities 
laws that have been more generally used by the Commission to combat fraud. 

The problem of bribery by United States corporations doing business abroad first 
sur&ced during the 1970s when the press reported allegadona of questionable pay- 
ments br United States companies to foreign government officials. In 1973, several 
corporations and executives were chareed with using conHuate funds for illwal do- 
mestic political contributions by the Office of the Special Prosecutor of the Diepart- 
ment of Justice. Since the nondisclosure of these activities might entail violations 
of the federal securities laws, the Commission published a statement of the view of 
the Division of Corporation Finance concerning disclosure of these matters in public 
filings. This release explains that indictments, guilty pleas, and convictions of cor- 
porations or their officers or directors for illegal acts are "material to an evaluation 
of tiie integri^ of the managrauent of the corporation as it relates to the operation 
of the corporation and use ofcorporate ftinds.'^ 

Commiaaion staff also discovered falsification of corporate financial records to con- 
ceal the use of corporate fiinds as well as the existence of secret "slush fluids" dis- 
bursed outside the normal financial system. The resulting investigations culminated 



voluntary disclosure pn^ram undo' which the Coe 
forcement actions agdnst companies that disclosed past payments and agreed to ii_ 
plement internal procedures to prevent bribery in the mture. Under the pn^ram, 
over 400 United States oompanies, including 117 of the top Fortune 600 companies, 
admitted th Hiring nuestionable or ill^al payments in excess of $300, million to for- 
tifa goveniment <HilciaIs.' The Commission submitted a report to Congress together 
witib a legislative propcnal.' 

ENACTMENT OF THE FOREION CORRUPT PRACTICES ACT OF 1977 

In response to these events, Congress enacted the Foreign Corrupt Practices Act 

of 1977, amending the Securities Exchange Act of 1934 (the 'Exchange Act"), and 

miiUng the UnltM States the first government to outlaw bribery of foreign offidals. 

The FCPA attempts to stop corporate bribery through three basic means: 

* ' First, bjr makbw it illegal to bribe foreign officials to obtain or retain business. 

The Commission has civil enforcement authority over the violation of the anti- 

bribeiy provisions by domestic or foreign public companies whose securities are 

repiatered with the SEC, and the DMartment of Justice has both civil and 



SOAta) of the Exchange Act (16 U.S.C. g78dd-l(a»i 

• Second, by requiring companies subject to SEC reporting requirements lo Keep ae- 

tailed books and records that accurately reflect corporate payments and trans- 
actions (the books and records provision). Section 13(bX2XA) of the Exchange 
Act (15 U.S.C. §78m(bX2XA)); and 

• Third, by requiring companies subject to SEC reporting requirements to institute 

and maintain an internal accounting system to assure managemenfa control 
over the company's assets (the internal controls provision). Section 13(bX2XB) 
of the Exchange Act (15 U.S.C. § 78m{bX2XB)).B 

SUBSEQUENT EVENTS 

Critics have contended that the FCPA places Amoican businesses at a competi- 
tive disadvantage in the foreign marketplace because other countriea do not nave 
similar prohibitions against fiK«iKn bribery. This disadvantage may mean lost op- 
pOTtunities for American companies in the {^obal maricetplace, possibly afiectine 
overseas procurements valued in the bilUons of dollars each year. Indeed, some m 



> Senuitiei Act ReleaM No. 5466 (Har. B, 1974). 

■H.R Rep. No. 9&440 at 4 (1977). 

*Securitiw and EKhanga Conunlanon, 94th Cong., Report on Quatioaable and 111 
porate PMnenta and Fracticas (CMnin. Print 1976). 

'In aduUon, as a result of amendmenti to the FCPA in 1988, it li unlawAil W "iv 
to knowingly dicumvent or knowinglj ftdl to Implement a systom of intenial 
trols. or to knowhudy bliffir any bow, record, or account described in Section lU-n» 
ti<»13(bXS)aftfa^%[duu>8eAct(IBU.S.C. g7eU](bX6)). 



dhvGoogle 



16 



oar badmc puHoen btn aaUdttf a 

BCHM to ebim them u tax-deductible b 

In 1S88, in CMqniKtuo widi amoidmenttt to tbe FCPA, Coognea acn^ to ad- 
dfMa the eompetHnrcfieaa iaane. It cfaai;ped the PresideDt to OKotaate an agreemer' 
whli die other OECD memben nqumng tfaem to enact legidatam timilar to th 
FCPA to ooabat the pnMema oealed b^ MibeiT, and required tlie Preadent to n 
port to Puiiii I ■ within otie ]r«ar of paaaa^ on the progreaa of thaae ni^;otiatiani 
Siaee IMS, the United Statca haa beni urging other oMntries to criminalue bribesry 
'" ■ ~ ' ^b^theirni '" * 
atianiebx 

THE COKMISBION^ DfFCKCEMEKT OT THE FCPA 

TIm Commiiaioo ba* brougtU four enforoemHit cases involving the aati-teibtKy 
proriaiaD oTIhe FCPA.* The Coouniaaion has alao t»ou{^ numenma cases enforcing 
tbe boofcf and records and internal controls immsioDs of tha PCPA.^ 

One recent ease invcdving bnben as wdl as Um bodes sod records and Intonal 
contn^proviaiottaaf thePCPAiaSfCi;. TrUon Biurgy Corp. Inthiscaae, the SEC 
alleged oiat during be jrears 1969 and 1990, two former aaaar officers of Triton 
Indcmesia, a subsicDai; at "niton Energy, authivized numooua impropo' p 



Indonesis, a subsidiai; of Inton Energy, autbraized numooua unpropo' payments 
to the subsidiary's bunness agent who acted as an intermediary between Tnioa In- 
donesia and Indonesian government agencies, knowing or reolesaly disregarding 
the hi^ probability that tbe bnaneaa agent either had or would pass saeh pay- 
menta abmg to Inooaesian government employees for Qie purpose of infhioKiu 
tbeir decisions affecting the busineas of "Mttn Indonesia. The two fonner aenicr tm- 
can, along wiUi other Triton Indonesia employees, concealed these payments t^ 
fiUsely documCTting ftrni recrading the bansactimis as routine buainess ^D>endt- 
tures. Triton Indonesia aba recorded other folse entries in its bo^s sod records. 
Althou^ Trittm Ener^ did not autliorize or direct these improper payments and 
_:.i — ^'-n, «4ien Tnton Energ^s internal auditor notified iU management of the 



vi<^tions Id a memorandum, Tnt^m Eoeivy'B fonner president ordered that all cop- 
ies of the memorandum be destroyed, and Tnton Energ3''s management failed to put 
a stop to the illicit ectivitiea. 

Without admittiiig or denying the allegations, Triton Energy consented to the 
entry of an iiyunction that pennanently eqjoins it from fiiture violationB of the 
books and reorads and intend controls proviBions of the FCPA, and ordered it to 
pay a $300,000 penalty. The two former senior officers each consented to the entry 
of an injunction that pennanently eiqoins them frma future violations. One was or- 



dered to pay a $35,000 penalty and the other to pay a $60,000 penalty. The result 
in Triton makes clear that whenever seniOT management becomes aware of FCPA 
rst instance, it is liable for fail- 

OECD CONVENTION 

Since Congress' 1988 directive to the President to engage is international eSbrts 
to combat bribery, efforts to combat corruption have grained increasing support in 
the international community. These efforts finally culminated in the OECD Conven- 
tion on Combatiiig Bribery of Foreign Public OfRdals in IntemationBl Business 



■See SEC D. Triton Eiuray Corp., Littgatton Beleaae No. 16266 (P( 
Raleau No. 15396 (June 26; 1»7)i S^v. Athland Oa. Inc., Utigati 
B. 1086): SEC a. Sam P. WaOaee Co., litigalion Releaw No. M14 
(F. Katy Induttrttt. Inc. Litigation ReleaM Na 8619 (Aug, 30, 1976). 

^The CominiMion ha* brought more than 300 coms hiTalviiig die books and recorda and into- 
oal coQtrob pnivitioDi of the FCPA Stt t.g., SBC c. William Tninor, Vihixnt D. CtUntano, 
Utdieal DiagnMtic Produeta, Inc. (flklal Novaiek InleniatioiuU, Inc.), tt al., LitiAtion Releaw 
No, 16786 (June 18, 1998) and UHgHticin Relaue No. 16844 (Aug. 12, 199eh_SEC v. Chartu 
T. Youiuand Setig AOUr, UtigatJon Releaw No. 167M (June 2», 1908); ^C v. Jomh C 
AUegra, David Htnh, J. Lee UdbttUr and H. fJynn aybum, LitigatioD Release No. 16384 
(June 11, 1997): SEC c Poliey Uaaagement Syttemt Corp., tt al., Lituatioa IUImm No. 15417 
(July 23, 1997); SEC v. Structural Dynamic* Kaearch Cwp., et al., Litigatian Release No. 16326 
(Apr. 10, 1997); and SEC e. KkndaU Square Reteardi Corp., tt tU., UtiMtion Release No. 14896 
(Apr. 29, 1996) and Utigetion Releaw No. 1G155 (Nor. 12, 1996). Notably, Uieee proriaioni ei- 
tend to all issueri irtu iwlstar securities widi the Comnilsslon, even fiwdgn issuets. See e.g., 
SEC V. MoitUditon, S.pJL, Utigation Release No. 1S164 (Nov. 21, 1996). (Tlie complaint sllegeil 
that BiCauledison, an Italiaii company, engaged in a ■ehaine deeioied to conceal hundreds of mil- 
Uoiis of dollars wpaymmts that, among omer things, woe used to bribe Italian poUtidaD* and 
other peiaons. "Hie sclieme concealed loisee of at least $396 million. Ilie complaint albged that 
as a rssult of the aclieme, Uontadiaon'i ansta were materially oventated on its books and 
records and in Its (Inandal statements br flaeal years 1988 throu^ 1991,) 
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TransBctiMU (the 'OECD Convention''), a treaty n^otiatad W the OECD and 
uned bj the United States and 32 other nations on December 17, 1997 in Paris." 
iSe Commission has been an active participant in this pnigect and is pleased with 
the OECD Convention. 

The OECD Convention calls on all parties to make it a criminal ofTense "Yor any 
person intentionally to ofTer, promise or give any undue pecuniary or other advan- 
tage, irtiether directlv or through intermediaries, to a foreign pubhc official, for that 
omdal or fOT a thira party, in order that the official act or refrain from acting in 
relation to the performance of official duties, in order to obtain or retain business 
or other impropo' advantage in the conduct of international buBiness."' It fUrther 
colls on all parties to assert territorial jurisdiction broadly and, where consistent 
with national legal and constitutional principles, to assert nationality jurisdiction. 
All 33 nations pkdged to aeA approval of the Convention and enactment of imple- 
roentittg l^islatton by the end of 1998. In addition, if ratified, the OECD Conven- 
tion would facilitate cooperation among participating countries in investigating in- 
stances of alleged bribe^. 

In the U.S., the OECD Convention was forwarded by the President to the Senate 
in April 1998, The Senate unanimously passed a resolution of advice and consent 
to ratify the OECD Convention on July 31, 1998. "> 

SPECIFIC PROVISIONS OF H.R. 43S3 AS THEY RELATE TO THE EXCHANGE ACT 

Although the OECD Convention is largely consistent with existing U.S. law, the 
FCPA, as well as Section 30A of the Exchange Act, would need to oe amended to 
implement the Convention. H.R. 4363 is designed to make the necessary implement- 
ing changes to existing U.S. law. The conforming changes to the Exchange Act pro- 
poeed by H.R. 4363, which are largely minor in nature, are as follows;" 

• First, the OECD Convention bans parents made to secure "any improper advan- 
j. — •> mt.- Tz^m ii- — u.u.i.- payments made "in order to obtain or re- 

e scope of FCPA liability to explicitly it 
I "seniring any im] " '"' '" " " ' " 

„ s diange m Sectioi 

tion30A(a) of the Ewiian^e Act (15 U.S.C. §78dd-l(a)); 

• Second, the OECD Convention includes ofRdals of international agencies within 

the definition of 'Yoreign public officii." H.R. 4363 expands the definition of 
covered "foreign official'' to include officials of public international organiza- 
tions. Section 2(b) of H.R. 4363 amends Paragraph 1 of Section 30A(f} of the 
Exchange Act (15 U.S.C. §78dd-l(f»: 

• Third, the OECD Convention provides for nationality jurisdiction. H.R. 4363 con- 

forms to the OECD Convention by providing an additional basis for jurisdiction 
over foreign bribery by U.S. issuers and U.S! persons that are officera, directors, 
emplovees, or agents, or stockholders of such issuers. Accordingly, the bill will 
amena the FCPA to provide for jurisdiction over the acts of U.S. businesses and 
nationals in flulherance of utuawful payments that take place outside the 
United States, irrMpeetive of whether in doing so they make any use of the 
mails or means or instrumentalities of U.S. interstate commerce. The Commis- 
sion has been advised by the Department of Justice that this exercise of juris- 
diction over U.S. businesses and nationals for unlawful conduct abroad is con- 
sistent with U.S. l^al and constitutional principles. It is within the constitu- 
tional grant of power to Congress to "regulate Commerce with foreign Nations" 
and to "define and punish ... Offenses against the Law of Nations." U.S. Const. 
art f, § 8, d. 3 & 10. Section 2(c) of H.R. 4363 amends Section 30A of the Ex- 
change Act (16 U.S.C. §78dd-l) to effect this change; and 

• Fourth, the OECD Convention necessitates conforming penalties for non-U.S. citi- 

zen employees and agents of issuers and domestic concerns to penalties for U.S. 
citizen employees and agents (which are tnirrently more severe). H.R. 4363 
amends the penalties applicable to employees and agents of U.S. businesses to 
eliminate the current disparity between U.S. nationals and non-U.S. nationals 



Hie FCPA currently prohibits payments made "in order to obtain o 
usiness'. H.R. 4363 clarifies the scope of F 



., _ _._ __ at Bigned the OECD Convention, 

■OECD ConTenUon. art. 1, para. 1. 

........ .. LB day, the Senate passed by voice vote S.237G, 



, . .. confining its taWimony to the amendments af- 

il lecuritiaa lawi. 
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employed by or acting as agents of U.S. companies. In the ourent statute, for- 
eign nation^s employed by or acting as agents of U.S. companies (as apposed 
to officers or directors) are subject only to dvil penaltdes. The bill would elimi- 
nate this restriction and, therebv, subject all employees or agents of U.S. busi- 
nesses to both dvil and criminal penalties. Eliminating this preferential treat- 
ment implements the OECD Convention's requirement that "telach Party shall 
take such measures as may be necessai^ to establish that it is a criminal of- 
fence [sic] under its law for any person [to make unlawful payments]." '" Section 
2<d) of H,R. 4353 amends Section 32(c) of the Exchange Act (15 U.S.C. §78fflc)) 
to effect this change. >3 

CONCLUSION 

The increasing globalization of the world's economy, along with the establishment 
of capital markets in new environments, have contriouted to U.S. companies having 
incrrased business dealings and interests abroad. As this trend continues, the risk 
<^U.S. companies operating in situations where bribery of foreign officials is a nor- 
mal part of doing business increases. Accordingly, it ia important to enact, and to 
encouraee other countries to enact, legislation that will provide a more level pla^ng 
field for U.S. companies in the international marketplace. 

The Commission has aggressively enforced the FCPA and strongly supports the 
OECD Convention and the implementing legislation as a means to provide a more 



Mr, OXLEY. Thank you, Mr. Gerlach and Mr. Pincus as well. The 
Chair will begin a round of questions. 

We are reasonably confident that we can get this legislation 
passed and to the President before Congress adjourns for tne year. 
The next obvious question is then what kind of steps do all of us 
need to take, particulsirly the executive branch, to ensure that the 
other signatories qtiickly ratify the agreement and that their imple- 
mentation will comorm to the Convention? 

Mr. Pincus. 

Mr. Pincus. Well, the Convention itself sets up an OECD process 
for monitoring what other countries are doing to make sure that, 
as they go through the implementing steps, what they produce con- 
forms to the Convention's provisions. So we are participating in 
that effort. In addition the Commerce Department's Trade Compli- 
ance Center is itself monitoring what countries are doing to make 
sure that they are, first of all, t£iking steps £md not doii^ nothing, 
but also that they are not going to pass implementing legislation 
that is not up to snuff. And Secretary Daley and his counterparts 
I know as they go around the world meeting with their counter- 
parts, always include something on their agenda to raise the issue 
of whether they are moving forward. 

Obviously once we've taken all the steps we have to take it's 
going to be a lot easier for us to say, okay, we've done it, what 
about you? But it's very high up on his agenda as he meets with 
his counterparts around the world to say we all made a commit- 
ment to do this by the end of the year. We're moving forward with 
ours, and we certainly hope you're moving forward with yours. 

Mr. OXLEY. There is actually an Office of Conrnliemce within the 
Commerce Department that tracks those kinds of^ things? 



" OECD ConventioD, art, 1 , para. 1 (emphasis supplied). 

•'In addition. Section 4 of H.R. 4353 Isrgety parallels the other pT<)visioiis_of the FCPA to 
' ---.'- -,feeQ the treatment of U.S. national* and foreign 1 — 
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Mr. PiNCUS. Yes, there is. The Trade Compiance Center looks 
generally at compliance by other countries with agreements and 
also takes complaints from U.S. compfinies about ways they may 
have been mistreated or they feel that companies are not living up 
to their international obligations. But one of the things Secretary 
Daley has asked them to do is specifically look at the steps that 
other countries are taking, and monitor the steps they're taking, to 
comply with their obligations under this Convention, and we are 
obviously working closely with the State Department in that effort. 

Mr. OXLEY. Now, does the European Union participate in this 
treaty as the European Union or do the various countries rep- 
resented also participate? How does that work? 

Mr. PiNCUS. This is a treaty with the individual countries and 
not with the EU as jm entity. Obviously members of the EU are 
there, but they are there in their individual capacity. But my un- 
derstanding is the EU has been quite supportive. They participate 
as an observer and the Commission has been very supportive of the 
effort to promote transparency. 

Mr. OXLEY. We iu% going to have a meeting in the next couple 
of weeks with members of the European Parliament. Do you know 
oShand what role, if any, the European Parliament will have in 
these discussions? 

Mr. PiNCUS. We are not aware that they have any role. I think 
obviously those are people, though, who in their individual coun- 
tries have some political prominence and some role. So it seems to 
be that this is fair game to raise with them as something that 
we're moving down the pike on and we ho[>e that they're living up 
to their obligations as well. 

Mr. OXLEY. It would be helpful if your staff could advise commit- 
tee stair as well as my personal staff over the next week as to just 
about where those folks are in various countries so that when we 
do meet with their members we will have some kind of an idea 
what progress they've made. 

Mr. PiNCUS. We will certainly do that, Mr. Chairman. 

Mr. OXLEY. Thank you. 

Second, what steps will be taken to ensure that the other sig- 
natories will effectively enforce their new anti-bribery and corrup- 
tion laws in accordance with the Convention? That obviously is an 
area where many countries have fallen short for nimibers of years. 
What kind of teeth do we have to do that? 

Mr. PiNCUS, Well the Convention itself actually has an imple- 
mentation monitoring process, an enforcement monitoring process 
whereby countries will subject themselves to peer review. Under 
this process there will be visits from teams made up of other OECD 
coiuitries to talk about what enforcement efforts have been taken 
and what the results are of those actions and to really look at 
whether this is jiist a law on the books that no one is looking at 
and to push to make sure that It's something that is actually being 
done. As you know we don't usually have any concrete teeth in 
international agreements, but we do have this monitoring and peer 
review process to sort of make people, through peer pressure if you 
will, Uve up to their obligations. 
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Mr. OxLEY. Mr. Gerlach, what role does the SEC play in the en- 
forcement of the anti-bribery laws and do you have any examples 
of any recent activities on the part of the SEC? 

Mr. Gerlach. The SEC shares — there is b£isic£dly concurrent ju- 
risdiction between the Justice Dep£ui.ment and the SEC. Obviously 
the SEC is a civil agency. So we have responsibility for the civil 
enforcement of both the fmti-bribery provisions and the internal 
controls eind books and records provisions of the FCPA. 

Our most recent significfuit case in this area is probably the case 
we brought in February 1997 against a U.S. company, Triton En- 
ergy. It nad to do with bribes paid by Triton Indonesia which was 
a wholly owned subsidiary of IViton. The bribes were paid through 
a business agent in Indonesia to officials of the Indonesian Govern- 
ment in the course of an oil-recovery contract that Triton Indonesia 
had with the Indonesian Government. That case, was brou^t as 
a settled matter in which we obtained an injunction against Triton 
U.S., the U.S. entity. They paid a $300,000 civil penalty. We 
brought an ii^junctive action against the two principal ofCtcera of 
Triton Indonesia who actually were involved in paying the bribes. 
They consented to injunctions and paid penalties of $50- and $35 
thousand respectively. 

We also brought a simultaneous administrative cease and desist 
proceeding against the senior management of the U.S. holding com- 
pany, Triton Energy. At the time it was a Houston, Texas based 
company, and the liabiUty of the senior ofCicials of Triton Energy 
WEis predicated on the fact that during the course of the Ulicit pay- 
ments an internal auditor alerted them to the fact that there were 
these suspicious payments going on in one of their subsidiaries and 
rather than diligently following up on this information and examin- 
ing their practices and procedures, as they should have done under 
the applicable U.S. securities laws, the president of the company 
directed that that internal auditor's report be destroyed. Those in- 
dividuals were sued by the Commission and put under a cease and 
desist order because the iUicit conduct continued after it was 
brought to the attention of senior management in the U.S. That is 
probably our most graphic recent example of what we do in this 
area. 

As I said earlier, the internal controls and books and records pro- 
visions are used in dozens of cases every year because they ^mly 
to activities of domestic corporations as welt as corporations that 
do business overseas. 

Mr. OxLEY. Thank you. 

Let me ask both of you, Fm told the Convention doesnt fully 
cover bribes that would go to political parties, for example, or part^r 
officials. What is the strategy to encourage nations to miake such 
bribery subject to criminal law? 

Mr. Pincus. 

Mr. Pincus. The Convention does cover some aspects of those, as 
you said, Mr. Chairman. If an official directs the payor by sasring, 
don't pay the bribe to me and instead pay it to my party, then that 
situation is covered. 

tSx. Oxi£Y. But covered how? Would that mean that both indi- 
viduals would be culpable, or onfy the goveiximent offidal as op- 
posed to the party official? 
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Mr. PiNCUS. This is a statute that applies to the payor. It doesn't 
really deal with recipient liability. We obviously are, as I said in 
my written testimony, interested in expanding coverage of political 
parties to the full extent that it exists under the FCPA, and we 
have gotten an agreement at the OECD that that issue will be on 
the agenda to be discussed at the Ministerial Meeting next May. 
And we are obviously going to push very hard to get that issue 
fiilly covered and supplemented to the Convention, but we think 
we've made a very good start here in dealing with that issue. 

Mr. OxLEY. What about payments directly to foreign officials that 
are members of political parties, how does the treaty treat that? 

Mr. Gerlach. I don't believe the fact that they were a member 
of a political party would have any effect at all. If the facts of the 
investigation disclosed that they were in fact being paid to take an 
act in their capacity as a foreign government official they would be 
investigated and potentially treated just as if they were a foreign 
official and the party affiliation would be irreleviint. 

Mr. PiNCUS. It wouldn't immunize them. The problem arises if 
they're only a party official. 

Mr. OXLEY. As I understand it, and counsel informs me, the Con- 
vention does not cover bribes directly to foreign political entities; 
is that correct? 

Mr. Gerlach. Correct. 

Mr. PiNCUS. Right, except in the circumstance that I talked * 
about where there has been some directive, and that's the area 
where we want to look for expansion. 

Mr. OxLEY. Mr. Gerlach, did you want to comment? 

Mr. Gerlach. I think I just made my comment. Thank you. 

Mr. OxLEY. Okay. Thank you. The Chair's time has expired. 

The gentleman from New York. 

Mr. MANTON. Thank you, Mr. Chairm£ui. 

Mr. Pincus, Tm interested in Subsection C of Section V of the bill 
which requires the President to take all necessary action to elimi- 
nate provisions in international agreements that give international 
satellite organizations immunity from suit or commercial losses. 
Who is the judge under this provision whether the President has 
taken all necessai? action? 

Mr. PiNCUS. I think, Congressman Manton, that this directive to 
the President would be read in light of the Constitution endowing 
the President with the authority to conduct foreign affairs. So I 
think, although this is a directive to the President to take steps, 
it obviously has to be read in that light. So it seems to me Uie 
President would still have some leeway given his constitutional au- 
thority in this area in terms of those steps. 

Mr. Manton. Now what happens if we or the Congress failed to 
enact legislation implementing the Anti-Bribery Convention this 
year and what impact will it have the on the plans of other coun- 
tries, if you can Einswer that, to implement the Convention? 

Mr. PiNCUS. I think our fear is that other countries are holdi^ 
back waiting for us to take the lead. This is an area where the U.S. 
has always been pushing the rest of the world, and other countries 
have obligated themselves to take action by the end of the year. We 
all obligated ourselves to do that in the Convention, but our con- 
cern is that other countries are holding back. In a number of coun- 
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tries a number of steps have been taken, and then the process has 
stopped and they're waiting to see whether we go tiie whole dis- 
tance or not, and they wiU be just as happy to wait and not have 
this go into effect until next year or the yefu* after. 

Iliat's why we feel bo strongly that we have to take the lead and 
move quickly, because once we've done that we can go to them and 
say, you made a commitment to act by the end of tne year. We've 
done that, we've lived up to that commitment, and now it's time for 
jrou to live up to your commitment and do the seime thing. So we 
think failure to act will really rob us of the ability to go to other 
countries and say, please fulfill your obligations, because we won't 
have iulfilled ours. 

Mr. Manton. Mr. Gerlach, bribing foreign officials to get busi- 
ness contracts has been a crime in the U.S. since 1977, but in some 
countries it's a tax deductible business expense. As I mentioned in 
my opening statement, I understand Germany allows tax deduc- 
tions for payments to government officials to secure business con- 
tracts. What other countries, aside from Germany, treat these pay- 
ments as simply deductible expenses? 

Mr. Gerlach. It's my understanding that France falls into that 
category and that there is one or more Scandinavian countries that 
are also in that category, and I believe that that is an issue that 
is being addressed. Tliat has been held up a little bit, but it's being 
addressed by a working group within the OECD as part of this 
process and there EU'e ongoing negotiations now to deal with that 
issue. Some of these countries have taken the position that they 
would not fix this tax deductibility issue until they had adopted do- 
mestic legislation criminalizing tHat type of conduct. 

Mr. Manton. What has been the history, and I know you talked 
about one of the more recent cases, the history of prosecutions 
under the FCPA? Has it been an effective tool in your opinion? 

Mr. Gerlach. I think it has been a very effective tool. The SEC 
has brought a limited number of cases involving the bribery provi- 
sions. As I said, we've brought scores of cases involving internal 
controls and books and records provisions. One of the problems 
that we have faced is that this conduct by definition typically oc- 
curs in a foreign jurisdiction. The prohibited conduct is payments 
to "foreign government officials." So the relevant witnesses and the 
relevant documentary information is typically going to be in a for- 
eign jurisdiction. Under our normal subpoena power our power to 
gather information basically stops at our shores. 

One of the critical aspects of the treaty and one of the things 
that I think will substantially benefit our enforcement program 
going forward is that there is a mutual legal assistance reqidre- 
ment in the treaty for both civil and criminal law enforcement in- 
vestigations. The signatory countries will be obligated to cooperate 
with us in our investigations. 

Mr. Manton. The Act doesn't cover bribes to non-governmental 
people; is that correct? 

Mr. Gerlach. That's correct. Foreign official is a defined term. 

Mr. Manton. And that's a public official. Il^s not someone who 
simply doesn't hold an official position but is a decisionmaker with- 
in a foreign company that some U.S. company might want to do 
business with. 
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Mr. Gerlach. Well there are some interesting legal issues if 
what you're talking about is a foreign state operated enterprise 
where the foreign government perhaps has substantial ownership 
of the company. I can imagine certain scenarios where substantia 
government involvement in a commercial enterprise could provide 
us the basis for ai^uing that an official of that enterprise qualifies 
as a foreign government official. 

Mr. Manton. Thank you. 

Mr. ChairmEui, I yield back. 

Mr. OXLEIY. The gentleman's time has expired. 

The Chair now recognizes the gentleman from Michigan, the 
ranking member of the nill committee. 

Mr. DiNGELL. Mr. Chairman, I thank you, and I thank my col- 
leEigue, Mr. Sawyer for his kindness to me in this matter. 

I would ask tins question of Mr. Pincus. 

Mr. Pincus, how does the provision in Section V relating to the 
privileges and inmiimities change the rights and responsibuities of 
COMSAT and other U.S. companies? It's my understanding that 
current law does not protect U.S. signatories from antitrust or 
other offenses when engaged in commercial transactions. Is that 
correct? 

Mr. Pincus. That current law does not protect them? 

Mr. DiNGELL. Does not protect them. 

Mr. Pincus. I think, Congressman, III have to get back to you 
on that answer. 

Mr. DiNGELL. Well that's a very important point and I need a 
fairly early answer on the question because there is some leinguage 
in the bill which for some reason or other amend s law relative to 
our international participation in COMSAT and INTELSAT, and I 
had a curiosity as to why that's there and what its significance is, 
and I think the committee would like to know whether there is any 
need for it there or not. 

Mr. Pincus. Well the administration's view with respect to those 
provisions is that with some technical changes that we ve discussed 
with the staff we are willing to accept those provisions. 

Mr. DiNGELL. Well let's go to another point. Is there any reason 
why international satellite policy provisions are required to imple- 
ment this important Anti-Bribery Convention? 

Mr. Pincus. No. These provisions were not in the proposal that 
the administration put forward in terms of implementing the legis- 
lation. 

Mr. DiNGELL. Nor are they in the Senate bill. Now would I be 
fair in inferring if there was some importance to these matters the 
Senate would have put them in and the administration would have 
sent them up to us? 

Mr. Pincus. Obviously Chairman Oxley and Chairman BUley in- 
troduced the bill and they decided what was in it. In terms of what 
the administration view was and in terms of what was required to 
implement the Convention those provisions were not included. 

Mr. DiNGELL. Are these provisions extraneous to the purposes of 
the legislation? 

Mr. Pincus. Well, they're certainly not necessary to meet our ob- 
ligations under the Convention. Cnairman Bliley and Chairman 
CMey introduced the legislation and they may have had a broader 
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purpose. So I don't want to speak for them. But in tenns of our 
view of what is required by the terms of the Convention, those pro- 
visions are not required. 

Mr. DiNGELL. Are there any provisions in the Senate bill like this 
language? 

Mr. PiNCUs. No. 

Mr. DiNGELL. Have you ever inqtiired as to why the Senate didn't 
include this language? 

Mr. PiNCUS. Well this 

Mr. DiNGELL. Is there a reason why the administration did not 
include this language? I mean obviously there must be a reason 
why this is here, and I just wonder what the view of the adminis- 
tration is on it. You are so surprised that it's here that you're not 
able to tell me about it, and I'm curious what this means. 

Mr. PiNCUS. Well I obviously cim't speak to why it's there be- 
cause we didn't introduce the bill. 

Mr. DiNGELL. With respect for Mr. Pincus, Mr. Chairman, and 
with gratitude to you and to Mi*. Sawyer and my colleagues on the 
committee I will forego any fiirther embarrassment of this sort and 
simply ask that Mr. Pincus respond at an early time, a very early 
time by writing for purposes of inclusion in the record a response 
to the questions just given, and I ask unanimous consent that it 
be inserted in the record at the appropriate place. 

Mr. OxLEY. Without objection. 

Mr. DiNGELL. Thank you, Mr, Chairman, and thank you, my col- 
leagues. 

Mr. Pincus, I thank you for your courtesy. 

Mr. OxLEY. I thank the gentleman from Michigan. 

The gentleman from Washington State, Mr. Vrtiite. 

Mr. White. Thank you, Mr. Chairman. Thank you for introduc- 
ing this bill and holding tiiese hearings. I just have some very gen- 
eral questions to make sure I'm iully educated on this. 

To start off and, Mr. Pincus, maybe you're the best one to answer 
this question, how many countries eventually will be signatories to 
this Convention? Will there be signiflcant people who will not sign 
that will be left out, or will this cover the waterfront? 

Mr. Pincus. Well, this covers the waterfront of the membership 
of the OECD. That obviously is an importsmt group of countries. 
There are a number of countries that are not members of the 
OECD. Argentina, for example, is not a member of the OECD but 
did sign the Convention, and the Convention is open to signature 
by other countries. 

One of the things that Secretary Daley is interested in doing as 
he goes around the world talking to Ms counterparts is to talk 
about the importance of dealing with this issue, and to urge other 
countries to either join this, or in other areas, such as the Asia Pa- 
cific Economic Cooperation Forum, to maybe have their own initia- 
tives and their own agreements or other initiatives to deal with 
this issue. This treaty, as I mentioned, deals with the payment of 
bribes. There is another issue, obviously of concern, which is crim- 
inalizing the receipt of bribes. 

Mr. White. Rignt, absolutely. But I guess what I'm getting at, 
and I think you've done a good job of at least setting the framework 
for the question, is in your opinion who are the two or three key 
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trading partners we have that won't be signing this Convention at 
least in the foreseeable future? 

Mr, PiNCUS, The OECD really encompasses all of our key trading 
partners, but there are other important countries around uie world 
that we would like to get signed up. 

Mr. White. Well let me put it this way. Which are the two or 
three countries that you're disappointed you haven't signed up yet? 

Mr. PiNCUS. I'm not sure. Congressman, that there is anyone 
that we're disappointed about. I mean Asia is an important area 
of commerce, and obviously less so now maybe than a year ago, but 
I think in terms of looking down the road, we could look at coun- 
tries like Indonesia and Malaysia and countries that are going to 
become economic powerhouses in the future. 

Mr. White. China is not on the list I take it. 

Mr. PiNCUS. China is not on the list. 

Mr. White. What about Taiwan, are they on the list? 

Mr. PiNCUS. No. 

Mr. White. How about South America, countries like Brazil and 
others? 

Mr. PiNCUS. There are some countries in South America that 
have signed, as I mentioned. Argentina, Brazil, Chile and Mexico 
have signed. So those are important countries, but there are still 
some countries that we would like to urge along the way. 

Mr. White. So this isn't going to cover the waterfront by any 
means and it will be an ongoing process to try to move this for- 
ward. 

What would you say are the two or three key changes this bill 
will make in our law? In other words, what changes to our existing 
law is this treaty going to require us to m£ike? 

Mr. PiNCUS. I wouldf say the key changes are expanding our law 
to include officials of public international organizations which, as 
jrou know, have assumed prominence, especially in development 
matters. "They are not covered under our current law, but they will 
be covered under the amendments. 

The other key change is, our law now only applies to U.S. domes- 
tic persons and entities, and our law would be expanded to include 
foreign companies and foreign nationals, and that's an important 
change. 

Mr. White. And I take it there are parts of our law that actually 
didn't make it in the Convention, right, and we'll still be a little 
stricter than what's required under uie Convention in some areas? 

Mr. PiNCUS. We still will be somewhat stricter, as Cbairmfm Ox- 
ley's questions brought out. The question of payments to political 
parties is an issue that is still on the table and one that we're 
going to be pushing forward on to try and get increased coverage. 

Mr. White. Say we have a country that has the system that the 
Former Soviet Union used to have where the General Secretary of 
the party is actually not an elected official of the government but 
exercises most of the power. I take it that the definition will be 
broad enough to get to somebody like General Secretary Brezhnev. 
I euess he sat on the PoUtburo. So maybe that would help. But I 
ta^ it it's tight enough so we would get that kind of situation? 

Mr. PiNCUS. Yes, it does cover that kind of situation — people ex- 
ercising governmental powers — and also the situation where the 
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government official says, oh, don't bribe me, bribe my party and 111 
do it for you. That situation is also covered, but it's sort of the 
pure, if you will, bribe to a party that isn't covered and that we 
want to work towzird covering. 

Mr. White. Thank you. 

Just one last question for Mr. Gerlach. I heard your response as 
to what sort of litigation you've been able to bring and how efiec- 
tive it has been to sue people. Do you have a sense in terms of just 
the practices of U.S. companies, recognizing that you can't sue ev- 
eryone and you probably can't know every time a corrupt practice 
takes place, but do you nave a sense in how effective this program 
has been at limiting those activities by U.S. companies? I mean is 
it your sense that there really is very Uttle of this activity going 
on, or is it still occurring but at less of a pace? 

Mr. Gerlach. I think that U.S. companies have been very mind- 
ful of their obligations. I think there was certainly a period, and 
I mentioned in my prepared remarks the volimtaiy disclosure pro- 
gram that occurred in the late 1970's and the number of enforce- 
ment cases brought by the SEC and the Department of Justice. I 
think that put the American corporate commimity on notice, and 
then when Congress enacted the FCPA I think there was a height- 
ened sensitivity to this. I think most m^'or companies that l^ve 
international business activities have developed comprehensive 
compliance programs and internal audit functions where they look 
for these types of problems. I think they're very sensitive to these 
issues. 

I personally have participated in a number of seminars spon- 
sored by the ABA or continuing legal education organizations that 
have been very well attended by not just members of the Legal De- 
fense Bar, but by in-house counsel from electronics companies, nat- 
ural resource exploration companies, the types of companies who 
are involved in activities with foreign governments and in inter- 
national business transactions and there seems to be a great deal 
of sensitivity as far as the continuing problem. 

I think it remitins a significant problem around the world, but 
how much of the problem is attributable to bad acts by U.S. compa- 
nies is impossible to gauge with any degree of certainty. The best 
systems in the world aren't going to stop someone if they see it in 
their interest to violate the law and pay a bribe. So violations do 
occur, and we have matters under investigation now. The Justice 
Department is very diligent in their enforcement program and they 
are bringing significant cases in this area. As I mentioned, we 
brought the Triton case last year. So it's an area that I think de- 
serves our continuing scrutiny. And when these cases are brought 
and the attendant publicity that they receive really I think gets the 
message out to American compimies that this is an area they need 
to be sensitive to, and I think they are basically sensitive to it. 

Mr. White. Well thank you very much. 

Thank you, Mr. Chairm£in. 

Mr. OxLEY. The gentleman's time has expired. 

The Chair now recognizes the gentleman from Ohio, Mr. Sawyer, 
a recent co-sponsor of the legislation. We're glad to have you on 
board. 
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Mr. Sawyer. Thank you. Mr. Chairman. Well Fm glad to be on 
board and I'm grateful to you and the chairman of the full conmiit- 
tee for your leadership on this issue, and Pm grateful to the admin- 
istration for its international leadership on this issue. I think that 
people of good faith around the world are advocates of this kind of 
approach. 

I would like to revisit a couple of the questions that both the 
chairman and the ranking member touched upon. Let me ask you 
about the Eiuvpean Union. Is it your belief that the European 
Union does not have the authority to undertake prohibitions of the 
kind that are involved in this treaty? 

Mr. PiNCUS. I don't think the European Union has competence 
over the individual countries' criminal laws. So I think it couldn't 
have done itself the specific criminzilization of this kind of condiict 
that is part of one of the obligations of the Convention. This is a 
process that has been ongoing for some time in the OECD which, 
as you know, its a place where the countries are members in their 
individual status, but I think the EU has participated as an ob- 
server Emd, as I said, is interested and sees the benefits of trans- 
parency and of stamping out this conduct. 

Mr. Sawyer. My view is that the European Union officials in 
general have been more supportive than the individual nation 
states, imd I would hope that we could find ways to engage them 
in whatever measure of influence, however great or small, they 
may have over the law-making structures of their countries. 

Let me ask you ^s. We talked about don't bribe me, bribe my 
party when you're talking about governmental officials, but we 
haven't talked much about the kind of circumstance, for example, 
that has arisen in Russia, don't bribe, bribe my corporate bene- 
factor and the money will flow to me one way or another. 

It seems to me that in placing the presumptive locus of decision 
largely in the lumds of governmental officials that we miss a grow- 
ing direction in which corruption fiows, not from the government 
to companies, but in fact in the reverse direction. I would never op- 
pose this legislation for its failure to do that, but do you foresee 
ways to undertake, or does this measure presume to imdertake cor- 
ruption that flows in that direction? 

Mr. PiNCUS. I think our view is that there would be little argu- 
ment that that kind of payment would be covered. If the govern- 
ment official is the ultimate recipient of the money or at least a 
large chunk of it, and the goal of the giving of the money is to in- 
fluence that official's action, I think the fact that it went through 
some circuitous route to get to him or her wouldn't make a mf- 
fiBrence in terms of it being covered by the Convention. 

Mr. Gerlach. Congressman, I tmnk what you have raised is 
really an issue of proof in conducting an investigation and proving 
up your c£ise of a violation. In fact, the Triton case that I men- 
tioned, precisely the scenario you just posited is what happened in 
that case. The company officials made payments to a local consult- 
ant, to his shell companies that he had set up. Money was fiinneled 
to Uie consultant and the company papered it over with what ap- 
peared to be legitimate business expenditures, which were a sham. 
The consultant then took those moneys received by his shell com- 
panies and directed payments to Indonesian Government ofifidals. 
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Mr. Mabkey. Mr. Pincus, welcome. It's good to see you again. On 
page 2 of your testimony you noted that while the FPCA covers 
bribes paid to foreign political parties, foreign pitrty officials or can- 
didates for political office the Convention covers such bribes only 
if they are used to direct payments to foreign government officials, 
or if such officials direct that such payments be made to a party, 
party official or candidate for political office. Why were we unsuc- 
cessful in securing agreement in the Convention to cover all bribes 
to parties, party officials or candidates? 

Mr. Pincus. Frfinkly, it was one of the issues that we pushed 
hard on, but we just could not get our colleagues in the OeCD to 
go along with. There was concern about drawing the line between 
contributions, what would be a lawful contribution and what would 
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be a bribe and how that defmition would be made to work in the 
laws of various countries. What we did get, though, was an agree- 
ment to keep it on the agenda and to have a full discussion of it 
next May at the Ministerial Conference, and it's something I can 
tell you that Secretary Daley feels very strongly about pushmg. 

Mr. Markey. In your opinion what is the greatest missed oppor- 
tunity? What is the one additional protection which you would ask 
for? 

Mr. PiNCUS. Well, first of all, I don't want my answer to indicate 
that the glass is half fiiU because I think this Convention has made 
enormous strides. 

Mr. Markey. Fm giving you fiill credit for the great job you've 
done. We're into a mea culpa era here. So I just wanted to know 
is there one additional thing that you would have tried to get? 

Mr. PDfCUS. I think the political party issue is, in our view, an 
important issue. Obviously it varies from country to country, but 
parties have a close relationship with government officials and we 
certainly don't want there to be a loophole. It's one of the reasons 
why we insisted that there be follow-up discussions, and a fonnal 
designation of this as an issue for follow-up discussions, because 
it's one that we want to continue to work on. Although there are 
a lot of technicalities because of the contribution angle, it's an issue 
that we really want to work on and get a resolution of. 

Mr. Markey. In view of the fact that the OECD nations appar- 
ently were unwilUng to agree to such language, what gives )n>u con- 
fidence that in the future th^ will accept language that is effec- 
tive? 

Mr. PiNCUS. Well just to step back for a minute, I think one of 
the things that has worked throt^hout this whole process, which 
has really been a many-^ear process of working to bring other 
cotmtries around to tbs idea mat transparency is an important 
value that has to be fostered, is the growing pressure in those 
countries themselves domestically from their business communities 
and from their citizens that bribing is something that should not 
be permitted and that their governments should take action 
against it. So I think that's an important factor. 

The agreement that we have in the OECD is not only to begin 
discussions of it, but to complete discussions on a fairly quick time- 
table. So I think we are hopeful that having the fonnal start of dis- 
cussions and having a timetable for conclusion will give us a ham- 
mer where people won't want to go back home and say, oh, it's 
okay to bribe political parties. They're going to want to come to 
some solution. 

Mr. Markey. Our l^islation includes a reporting requirement on 
implementation of the Convention. Would the administration sup- 
port an amendment to this reporting requirement that mandated 
that you periodically report to Congress on the progress made to 
secure agreements to extend the Convention to rull^ cover bribes 
paid to foreign political parties, foreign party officials or foreign 
candidates for political ofnce? 

Mr. PiNCUS. Certainly. We would be happy to support that. 

Mr. Markey. Thank you. 1 also see from the testimony that one 
of the OECD member states, Australia, has failed to si^ the Con- 
vention. In addition, there are other nations such as Russia and 
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China who are not members of the OECD and have not signed the 
Convention. What is being done to secure tlw agreement of Aus- 
tralia to the Convention and to get the other key foreign nations 
to sign the Convention? 

Mr. PiNCUS. We very much view the Convention as a first step 
and an important step, but just a first step in working on this issue 
around the world, and Secretary Daley and his counterparts when 
they meet with their counterparts around the world will always 
place this high on the agenda as something to work on. 

Specifically with respect to the Asian nations, we are working to 
put the whole issue of combating bribery and corruption on the 
agenda of the Asian Pacific Economic Cooperation Forum meeting 
this November and to get those countries to agree to steps. There 
may be different issues there because in those countries it's prob- 
ably worth discussing both the demand side, the recipient side, as 
well the payment side, but we are working to get this issue high 
up on the agenda there and get similar protections in place. 

Mr. Markey. And if Russia joins OECD are they automatically 
part of the Convention, or do they have to do something afBrma- 
tively in addition in order to join the Convention? 

Mr. PiNCUS. They have to agree to sign onto the Convention 
through whatever their process is. 

Mr. Markey. Would the administration support addition Ian- 
, lage to the reporting requirements established in the Chairman's 
lill to mandate periodic reports on ^orts to secure the signature 
of additional countries to the Anti-Bribery Convention? 

Mr. PiNCUS. Yes. 

Mr. Markey. Thank you. 

And, finally, Mr. Gerlach, has Congress ever taken any action to 
increase the civil or criminfil penalties for violation of the FCPA 
since the time this law weis first enacted some 20 ye£u-8 ago? 

Mr. Gerlach. Off the top of my head I'm not awsire that there 
has been action taken. 

Mr. Markey. Should we consider increasing civil penalties or 
criminal penalties? 

Mr. Gerlach. It might be something that you might want to con- 
sider. Obviously inflation has occurred in 20 years and it may be 
something you may wish to revisit. 

Mr. Markey. Thank you. 

Thank you, Mr. Chairman. 

Mr. OXLEY. I thank the gentleman from Massachusetts for his 
leadership on this issue. 

And we thank both of our witnesses for your testimony. 

The Chair would note that my friend from Massachusetts, before 
he leaves, might recall as long as 10 or 12 years ago we dealt with 
this issue when our good friend Tim Wirth was chairman of the 
subcommittee, but it was in a lot different context. It was in the 
context in which we were passing the bill without the rest of the 
world participating. So we were in many ways tying the hands of 
our own companies at the expense of their abUity to create jobs and 
profits. 

Now with the Convention we have a whole different situation be- 
fore us which makes our job obviously easier in many respects, and 
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it also puts it in a much more attractive context as far as the rest 
of the world hopefully following our lead in anti-bribery legislation. 

So we thank Doth of you for your participation. This is an ongo- 
ing process. As you indicated, Mr. Pmcus, tnis is a good beginning, 
but indeed a first step toward our ultimate goal. 

So, again, thank you. 

With that, the subcommittee stands atUoumed. 

[The subcommittee adjourned at 12:07 p.m., subject to the call of 
the Chair.] 

[Additionfd material submitted for the record follows:] 



My nains is James W. Cuminale. I tm the Senior Vice-President and General 
Counsel ot PanAmSat CoiporatioD. I am pleased to submit this statement on one 
aspect of HJl. 4363, The International Anti-Bribei? And Fair Competition Act Of 
1998, whidi is the problem of the expansive immunities of the international satellite 
commttnications companies, Intelsat and Inmarsat 

PanAmSat haa competed with Intelsat for over a decade, and knows first-hand the 
problems caused by an trntity providing commercial services under the cloak rf dip- 
lomatic immunities. These unmunities include exemption firom legal process and 
rceulatoiy oversight They distinguish Intelsat and Inmarsat from any private com- 
mercial competitor and are one of the prindoal "tilts" in the unlevel playing field. 

Perhaps even worse, the U.S. Signattuy to both organizations, Comsat, aqoys im- 
munity, even though it is a pubUcly-traded. commerdal company. The FCC has stat- 
ed that "unlike any of its cranpetitors, Comsat uniquely benefits from immunity 
from suit and iMtel process in the U.S. arising from its status as the U.S. Sigoatoiy 



took the Commission to court rathci' than waive any aspect of its immunity. 

Let me give you a very real example of how this immunity wonts. When 
PanAmSat became the first company to receive a license from the FCC to compete 
against Intelsat, Intelsat struck back. For three years in a row, its Signabuies 
unanimously passed resolutions agreeing to boycott any competing! satellite systems. 
Comsat participated in this boycott FMolution, even though this was contrary to 
U.S. poUqr. The bcmott almost Killed PanAmSat in its crsdle. In tact when our first 
satdute was launched four years after the boycott resolution, it went up without 
a nn^ custmner. 

It IS rare in an antitrust case that you find such an obvious "smoking gun" as 
Intelsat's boycott resolution. However, the courts found that the bmrcott resolution 
could not be entered into evidence, as it was protected by Comsars immunity for 
actions taken as a Signatoty. This immunity comes from the Headquarters Agree- 
ment that the United States, as Intelsat's host country, entered into with Intusat 
See Mpha Lyracom Space Communication*, Inc. v. Communi c atione SaUlUte Cwp., 
946 F.2d 1^ (2d Cir. 1991), cert, denied, 60 U.S.L.W. 3678 (Feb. 24, 1992>, 968F. 
Supp. 876 <S.D.N.Y. 1966), affd, 113 F.3d 372 (2d Cir. 1997). When a commendal 
boycott can be protected under Intelsat imrouni^, it shows that the courts' distinc- 
tion between Signatoty and common carrier activities is not tenable. 

How did we get to this position? 

The Intelsat Agreement provides only limited guidance as to the scope oT immu- 
ni^ that was intended for Intelsat and its officials. ArtiiOe XV(c) states that tbe 
Par^ in whose territory Intelsat's headquarters is located {Le., the United States) 
shall grant privileges, exemptions and immunities In accordance with the Head- 
quarters Agreement,* and that the other Parties shall make a grant "in accwdance 
with the [privil^ies, exonptiona and immunities] Protocol." Aitide XV(c) does not, 
however, specif what the privileges, exemptions and immunities should be, other 
than to state tnat they should b« 'appnqiriate,'' and that, as to "immuni^ from 
1ml process in respect of acta done at words written or spc^en in the ezerdse of 
[i^ceis" and employees"] dutiee,* the privileges, exemptions and immunities sbotild 
be "^ the extent and in tbe caao to be provided for in the Headquafters Agremnent 
and Protocol." 



dbyGoogle 



largely i: 
vlMUp 
legal pn 



16 of the HQ AsreemeDt afTfflrda immuni^ "frinn suit trnd legiu process" to 1t]he 
ot&eera and employees of Intelsa^ the representatives of the Parties and of the Sig- 
natories and persons participating in arbitration proceedings pursuant to the 
Intelsat Agreement" This immuni^, however, is limited to "acts peiformed by them 
in their official capacity and fJEdlii^ vnthin their functions," and Section 16 does not 
elaborate upon the intended meaning of those terms. 

The best evidence of what was intended can be found in the International Organi- 
xation Immunit;f Act ("lOlA"), which (through an implementing Executive Order) 
provides immuni^ to Intelsat under U.S. law, and the Protocol, which implements 
the same immumtv language in Article XV(c) of the Intelsat Agreement tor coun- 
tries belonging to Intelsat other than the United States as the HQ Agreement does 
for purposes of Intelsat immunity within the United States. Both sources — the lOIA 
and the Protocols-suggest that Intelsat and its ofHcials lack immunity in connection 
with Intelsat's commercial activities. 

In 1946, in anticipation of the establishment of the United Nations, Congress 
passed the IntemationBl Organisation Immuni^ Act ("lOIA"), which granted to des- 
ignated international orgamsations the same immunities as those granted to "Yoi^ 
mgn govenunenta." 22 U.S.C. §§288 et seq. At that time, the iramuni^ granted to 
fimign governments was absolute and drew no distinction between commercial and 
governmental activities. The lOIA does, however, provide that the President may re- 
strict the immunity of any particular organization. The reason for this reservation 
of right was to "permit the adjustment or limitation of the privil^es in the event 
that any international organization should e^age, for example, in acttvitiea of a 
commercial natun." S. Rep. No. 861, 79th Cong., 1st SesB. 4 (1945) (emphasis 
added). 

A 1973 executive order desucnated Intelsat as an international organization for 
purposes of the lOIA. Executive Order 11718, 38 Fed. Reg. 12797 (lS73). In 1976, 
in uw mcmth preceding the execution of the HQ Agreement, Congress paaoed the 
Foreign Sovereign Immunities Act ("PSIA"), which codified the "commercial activi- 
ties" exception to the lOIA 28 U.S.C. §g 1602 et tea. FSIA provides that fordgn gov- 
ernments are not immune for any "actLon [that] is Dased upon a commercial activity 
carried on in the United States b^ the foreign state; or upon an act performed in 
the United States in connection with a commercial activity of the foreign state else- 
where; or upon an act outside the territory of the United States in connection vrith 
a commercial adivi^ of the foreign state deewhere and that the act catises a direct 
effect in the United States." 28 U.S.C. S 1605(aX2). In 1977, President Ford issued 
an executive order revoking the pre-FSiA 1973 executive order and re-designating 
Intelsat as an international organuation for purposes of the lOIA. 42 Fed. R^. 4331 
(Jan. 19, 1977). 

Thus, the immunities of international organiiatLons under lOIA must be cotermi- 
nous with those afforded foreign governments under FSIA, pursuant to which fiM^ 
^n governments have no immum^ for their commercial activities. With respect to 
lOIA inimunibr, therefore, Intdsat should not be immune from suit or legal process 
on the basis of its commercial activities. 

If Intelsat already does not aojoy immuni^ from suit for its commercial activities 
under the HQ Agrcwment and the lOIA as modified by the FSIA, then why is it nec- 
essary to enact Section 5(b)? 

In addition to narrowing the overbroad decision in Alpha L^racom (see above). 
Section 5(b) resolves an issue that has not been resolved by tiie courts. Hie U.S. 
govffinment has taken the position that the FSIA did eliminate immunilj from suit 
under the lOIA for commemat activities, but no court has resolved the issue defini- 
tively. The federal govenmient went on record in favor of this position in Broadbent 
V. Organvtation <^Amenean States. 628 F.2d 27 (D.C. Cir. 1980). In its brief in that 
case, the United States argued: 

[T]here can be, we siAmit, no question that aince the passage two vears ago 
of the Immunitieis Act [FSIA], international organizations are now fhlly sul^ect 
to suits in American courts for their acts jure restonis [i.e., for their commerdal 
activities]. The suggestion advanced below by the amici [Intelsat] that the Inter- 
national Organization Immunity Act somehow ossified in 1945 the doctrine of 
absolute foreign sovereign Immunity with respect to international organizations 
is devoid of substance. 

Brief fin- the United States, Broadbent v. OAS, 628 F.2d 27 (D.C. Cir. 1980), filed 
Oct. 18, 1978. 

The court, although It determined that it did not need to resolve the issue of the 
effect of the FSIA on the lOIA, noted that the position of the United States was 
supported by the doctrine that "wdinarily, [a] statute whidi reftos to the law of ■ 



dhvGoogle 



45 

sutg'ect generally adopts the law on the subject as of the time the law was in- 
voked . . . including all the amendments and modificBtions of the law subsequent to 
the time the referenced statute was enacted." Broadhent, 628 P.2d at 31. Since that 
time, the United States Department of State has indicated that it concurs with the 

— ledinBroodftent by the United States Department of Justice. 

r, in the context of intematiaaal oreanizations providing communica- 
I, Section 6(b) clarifies that post-FSU, international organizationB do 
not have immunity from suit or l^al process under the lOIA in connection with 
their commercial activities, 

I urge you to pass The International Antt-Bribeiy And Pair Competition Act Of 
1998 with its provision to extend legal process to Intelsat and Inmarsat. This will 
rectify a persistent problem that has n^atively affected the growth of competition 
in international satellite telecommunicationa. 

United States Depaktment of Commerce 

Washinqton, DC 
September 16, 1998 
The Honorable John Dingell 
Ranking Minority Member 

Committee on Commerce, Houae of Eepreaentativea 
Washington, DC 20515-6115 

Dear Representative Dinoell: I appreciated the opportunity to appear befbre 
the House Subcommittee on Finance and hazardous Materials m support of H.R. 
4353, the International Antibribery and Fair Competition Act of 1998. During the 
course of the hearing you posed two questions to wliieh I agreed to respond in writ- 
First, you asked me whether the international satellite provisions of H.R. 4353 
were needed to implement the OECD Antibribery Convention. The Administration 
draft bill contains those provisions that we deem necessary to implement the 
Antibribery Convention. 

You also inquired whether anything in the international satellite provisions of 
H.R. 4353 affects the privileges and immunities of COMSAT, such as immunities 
that might be available to COMSAT in antitrust litigation. It is my understanding 
that these provisions would not alter COMSAT'S privileges and immunitiea. When 
COMSAT acts as U.S. signatory to international satellite organizations it is entitled 
to certain privileges and immunitieB as the designated representative of the United 
States. When COMSAT acts outside its role as U.S. signatory to international sat- 
ellite organizations, it is not entitled to such privileges and immunities. This will 
not change under H.R. 4353. 

We have been advised by the Office of Management and Budget that there is no 
objectian to the submission of this report to the Congress from the standpoint of the 
Administration's program. 
Sincerely, 

Andrew J. Pmcus 

General Counad 
ce: The Honorable Tom Blilev 

The Honorable Michael G. Oxiey 
The Honorable Thomas J. Manton 
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